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EDITORIAL NOTES. 


THE MOVEMENT of the South Jersey lawyers to secure the appoint-’ 
ment of the fifth Vice-Chancellor seems to have reached the desired end. 
On April 14 there was a meeting of the South Jersey Bar at Camden, 
at which Mr. B. D. Shreve, of Camden, was chosen chairman. It was 
not considered desirable to advise that any particular man be appointed, 
but a committee of five was appointed to draft resolutions, which should 
express the desire of the Bar that the additional Vice-Chancellor might 


not only be a member of the Bar in South Jersey, but ‘“‘ may be acces 
sible to suitors and counsel having business in this section of the state.” 
Ex-Judge Pancoast headed the committee, which waited upon the Chan- 
cellor, and, as a result, Mr. Martin P. Grey, of Camden, was appointed 
and has already taken office. Mr. Grey, it is understood, will also hold 
Chambers at Asbury Park, and if he also went to Atlantic City occasion- 
ally it would no doubt be of real utility to the Bar of that section. 


SoME YEARS 4GO when the first Vice-Chancellor was appointed, Mr. 
Amzi Dodd, there was a good deal of criticism upon the creation of the 
office. Many lawyers held that the Chancellor himself was the only safe 
man to be clothed with the power of issuing an injunction and deter- 
mining cases in equity, which involved rights often to be dealt with in a 
manner much more forceful than if they came before the tribunal of the 
Supreme court. However, the convenience to the Bar was so great that 
a second Vice-Chancellor was appointed, and now we have in this state 
six men, all clothed with the ordinary powers of a Chancellor, although 
in strict law the five merely recommend decrees for the signature of the 
Chancellor. The volume of chancery business to-day cannot be five 
times greater than it was twenty years ago and many laymen do not be- 
lieve there is need for so many office-holders in this court; but, strange 
to say, all the Vice-Chancellors will be kept busy and it is a well-known 
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fact that Vice-Chancellor Van Fleet was a victim to overwork from 
which he could not well escape. 

Ix THE Morris Circuit on May 6, the jury in the. case of Thomas 0. 
Bullock v. The Delaware, Lackawanna and Western R. R., returned a 
verdict which has been interesting to the public generally. The case is 
not one which was reported in the usual way and hence we note its main 
features here. 

Bullock brought suit for damages because of the enforcement of a rule 
that recently went into effect on the Lackawanna prohibiting passengers 
from following the time-honored suburban custom of carrying packages. 
Mr. Bullock was attacked by a conductor and a detective when he en- 
tered a car at Hoboken with two bundles on January 28 last and was 
ordered to place the bundles in the express car. He refused, but the 
bundles were taken from him and sent by express. In the scrimmage 
to retain the packages Mr. Bullock’s coat was torn. When the parcels 
arrived at his home two weeks later some of the groceries were spoiled. 

The railway company made a stand in court on the wording of the 
contract on the back of the commutation ticket upon which Bullock was 
riding, and contended that by that contract the plaintiff had no right to 
bring the parcels into the car, and if he did so the company’s officers 
had a right to take them from him by force if necessary. The case 
hinged on the construction of the wording of the contract, and a ruling 
was given on the question by Justice Magie, who said that the contract 
which read ‘ personal passage only” did not restrict the commuter to 
the clothes he had on, but permitted him to carry with him such articles 
as he might have for his own use or as might have reference to the pur- 
poses of his journey. This does not allow the commuter, however, the 
Justice said, to carry with him articles for home consumption that do not 
in any way relate to the personal business of the commuter. Groceries, 
such as the parcels in question contained, are not such personal belong- 
ings as are necessary for his trip. But the fact of the plaintiff not hav- 
ing the right under his contract to carry such articles did not give the 
defendants the right to specify any particular place where he should 
take them. The only remedy in such a case is that the commuter should 
first be informed that he is violating some rule of the company ; next, if 
he refuses to give up the packages the officials have the right to refuse 
to carry him, and if he should refuse to leave the car then they would 
be justified in using such force as is actually necessary to put him off the 
train, but under no circumstances have they the right to take’ from him 
any of his belongings without his consent. All the testimony in the case 
went to show that neither the conductor nor the detective made any 
effort to put Mr. Bullock off the train, but only insisted on his taking the 
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packages into the express car, and when he refused to do this they were 
taken from him by force. 

The verdict was divided into three parts, as follows: First, $1 for 
tearing the plaintiff’s coat; second, $5 for the spoiling of the groceries 
in the bundles, and third, $1,000 for the insult suffered. It was brought 
out in the trial that the rule of the railroad company was made to pro- 
tect the United States Express Company, and that the express company 
had been finding fault because the commuters were in the habit of carry- 
ing home with them articles which they bought in New York, instead of 
having them sent home by express. 





WHERE A PASSENGER who had a round-trip ticket took the return por- 
tion to the agent of the railway company, that it might be stamped, as 
the printed contract upon the ticket required should be done, and it was 
delivered again to the passenger under circumstances justifying the be- 
lief that it was properly stamped, it-was held in Northern Pacific R. R. 
Co. v. Pauson, 30 L. R. A. 730, that the failure of the carrier’s agent 
to stamp the ticket as required by the carrier’s regulations was insuffi- 
cient ground for the expulsion of the ticket-holder from the train. This 
is common-sense, as well as good law. A railway passenger can do no 
more than comply with what is required of him under the terms of his 
contract. He cannot personally date or stamp a ticket; he can only 
present it for stamping to the proper person. This person being the 
agent of the railway company must perform his duty and, if he fails to 
do it, the passenger is certainly absolved from any further obligation. 
On the other hand, as a matter of course, the conductor of a train is 
simply obeying rules when he refuses to carry a passenger who does not 
have a ticket properly stamped. He acts upon the presumption that 
the passenger is in fault, and, when, as a matter of fact, the passenger is 
not in fault, the company must take the consequences of the damages. 
We have not seen the opinion, as a whole, but presume it fairly states 
the law upon a point that has some general interest. 


THE DEATH of Mr. Austin Abbott, whose useful books, most of which 
have special reference to New York law, have made him known to all 
the members of the profession in that state, and whose connection with 
students as a learned instructor has brought him into personal touch with 
several thousands of young attorneys throughout the country, has awak- 
ened miny comments in the press, eulogistic of a useful career. We 
have seen no better notice than a very short one in the editorial columns 
of the New York Law Journal, which closes as follows: “ Dean Abbott 


-possessed rare powers of systematic research and succinct statement, and 
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his faculty of original thought, far from being smothered by the weight 
of erudition, was constantly quickened and stimulated to apply the 
results of past experience to new questions arising in the advance of 
civilization. Like another distinguished member of his family, he 
seemed to grow younger and more progressive in spirit as he grew older 
in years. He was profoundly interested in the present agitation for 
international arbitration. His influence has constantly been exerted in 
favor of professional and social reforms, and his sound instinct, aided by 
great learning, made his suggestions uniformly of practical value. His 
career furnishes an encouraging illustration of the truth that faithful 
devotion to professional work not only brings professional success, but is 
compatible with and may even be made the instrument of a high order 
of service to the public.” 





CERTIORARI. 


[CONTINUED. ] 

Where the writ of certiorari fills the office of a writ of error, or in 
nature of such writ of error, then it cannot be allowed until after final 
judgment. Mowry v. Camden, 20 Vr. 106; Hoxsey v. Patterson, 10 
Vr., supra; Stokes v. Early, 15 Vr. 478. 

Laches bars right to the writ, in cases of assessment, unless the con- 
stitutionality of act under which the assessment is levied, is questioned. 
Haines v. Campion, 3 Harr. 49; State v. Newark, 1 Vr. 303; Britton 
v. Blake, 6 Vr. 208-212; Wilkinson v. Trenton, 7 Vr. 449. Not fatal 
where re-assessment is provided for. Graham v. Patterson, 8 Vr. 380; 
Kirkpatrick v. New Brunswick, 13 Vr. 510; Stewart v. City of Ho- 
boken, 31 Atl. R. 278; Culver v. Jersey City, 16 Vr. 256; Waln v. 
Beverly, 24 Vr. 560; Malone v. Jersey City, 1 Vr. 247. 

The determination of the Supreme court on the question of the laches 
of prosecutor in applying for a writ of certiorari, is final and not sub- 
ject to review in Court of Errors and Appeals. Atlantic City Water 
Works Co. v. Reed, 21 Vr. 665. 

Where a public improvement has been fully completed, a certiorari 
attacking the preliminary proceedings comes too late. This was a writ 
bringing up proceeding assessing prosecutors for certain benefits inci- 
dent to grading astreet. The borough councilhad jurisdiction by a proper 
petition of land owners to grade by an established map. The work was 
done and accepted by the Mayor and council, and commissioners appointed 
to assess benefits. Medy v. Rutherford, 23 Vr. 449; Hildreth v. Ruth- 
erford, Ibid; State v. Clark, 9 Vr. 102; Bowers v. Logan, 14 Vr. 421. 
When the Legislature bas limited the allowance of a certiorari to con- 
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test an assessment for a city improvement to a period cemmencing at 
the confirmation of such assessment by council or proper authority, such 
period will not commence to run until there has been a confirmation and 
notice as required. |ardee v. Perth Amboy, 29 Atl. R. 587. 

It is in the discretion ot the judge or court as to waether the writ 
shall issue in the first instance, or notice shall be givea to respondents. 
State v. Morris Canal Co., 7 Hals. 365; State v. New Brunswick, 
Coxe 393. 

To review an illegal ordinance or resolution it is not necessary for 
prosecutor to wait until his liability has been fixed Banforth v. City 
of Paterson, 5 Vr. 163. This was a case where commissioners had been 
appointed by resolution to purckase asite and build « market thereon. 
The court said it is reasonable to suppose that what the board of alder- 
men have resolved, shall be done, and have appointed commissioners to 
do, will be done. The English rule was that for usurpation of authority for 
public bodies, the remedy was exclusively in the Attorney-General, act- 
ing in behalf of the public, and the individual had no redress until his 
person or property was affected by enforcement of the illegal proceed- 
ing. This has been modified in New Jersey to the extent that the tax- 
payer may resort to certiorari for his protection against an illegal ordi- 
nance or resolution, without waiting until the assessment is actually im- 
posed. State v. Inhabitants of Trenton, 7 Vr. 85. A case where coun- 
cil passed an ordinance authorizing private persons to lay railroad tracks 
on streets in the city of Trenton. The court found there was no author- 
ity in the charter of the city of Trenton to pass such an ordinance, and 
yet it held, the writ must be dismissed, because the excess of power in 
council’s action affected the relators only in common with other citizens, 
and in no way peculiar to themselves. 

In State v. Bronson et al., 6 Vroom, 471, the rule is stated: “that a 
tax-payer may bring up the action of municipal authorities, if such 
action will subject him to a tax in common with his fellow-citizens.” In 
this case the writ was dismissed because the prosecutor did not show he 
would be injured by the proceedings. Commissioners had been ap- 
pointed under an-act to lay out roads, public parks and highways, and 
to provide for the payment of the expenses. A landowner in the parts 
designated brought the writ. It was contended that the liability of the 
prosecutor was too remote and contingent to give him a standing in 
court. The court said: ‘It was correct, unless we are prepared to go 
the length of declaring that every tax-payer of a quasi-corporation, no 
matter how remote or contingent his liability, may solely, on the ground 
that he is a tax-payer, call in question the proceedings of the officers of 
the corporations.” 


In State, Hoxsey, Pros. v. City of Paterson, 10 Vroom 493, the Court 
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of Errors and Appeals state the rule as applied by the Supreme court as 
follows: ‘‘ That it is not a proper use of the writ of certiorari to inter- 
cept and remove for review the steps in a procedure preliminary’ to a 
decision or final resolution therein, except when the court issuing the 
writ can continue the proceedings to completion.” Then follows a state- 
ment of the practice of the Supreme court. This case brought up the 
payment of bills, some of which had been paid. 

In the case of Ferry v. Williams, 12 Vroom, 339, an application for 
a mandamus, some light is thrown upon this subject. After a review of 
the cases’where the prerogative writs are used, the Supreme court says: 
“These cases seem so far to justify this court in acting by mandamus, 
certiorari or quo warranto, at the instance of private persons for the 
redress or prevention of public wrongs by public bodies and officers, 
whose official sphere is confined to some political division of the state, 
whenever the applicant is one of the class of persons to be most. directly 
affected in the enjoyment of public rights, and the public convenience 
will be subserved by the remedy desired. The general indifference of 
private individuals to public omission and encroachments, the fear of 
expense in unsuccessful and even in successful litigation, and the discre- 
tion of the court, have been and doubtless will continue to be, a suffi- 
cient guard to these public officials against too numerous and unreason- 
able attacks.” 


II. ProsecurorR—By AND FOR WHOM—PARTIES. 


One of several defendants in a case cannot bring certiorari without 
severance and summons. Cox y. Haines, Pen. 687. 

In case one defendant refuses to join in prosecuting the certiorari 
upon the return, the court allows a rule to show cause upon the refusing 
party, why the other party should not proceed alone. Ballenger v. 
Sharon, 2 J. 8. Green 144; West v. Richards, 1 Harr. 455. The time 
is extended within which to file reasons, in such case. 

Joint evils require joint prosecution of writs and several wrongs by 
several and separate prosecution. Morris Canal ads State, 2 Gr. 411. 

Where two persons sign a caveat against recording a return of a road, 
either may sue out the writ. Their interest is several. Powell v. 
Hitchener, 3 Vr. 211. 

An individual cannot bring a certiorari in the name of his corporation 
to protect his own rights. Silk Co. v. Campbell, 3 Dutch. 539. 

The name of the state cannot be used as plaintiff in certiorari, except 
in cases in which the individual for whose benefit or relief it is sued out, 
cannot, upon legal principles, be himself the plaintiff; or where the state 
or the whole community have direct and positive rights and interest 
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which are to be affected one way or the other. Morris Canal ads. State, 
supra; France v. Boyd, 6 Vr. 457; Clark v. Landrigan, 11 Vr. 310. ' 

There must be a prosecutor named on every writ, Scull v. Carhart, 
3 Green 430, whose name must be stated in the rule or endorsed on the 
writ. Codington v. Stanton, 2 Hal. 4. 

The general practice is to entitle the certiorari between the person 
who seeks redress as plaintiff, and the party at whose instance the order 
was made, as defendant. State v. Hanford, 6 Hals. 71. Mere mistake 
in the endorsement is not fatal. Borden v. Justice, 4 Zab. 413; Read- 
ington v.. Dilley, 4 Zab. 209. The erroneous use of the name of the 
state does not avoid the proceedings. Morris Canal Case v. State, supra. 

When. bond is required, it need not be signed by the prosecutor. 
Only proper sureties are required. Van Campen y. Riddle, 2 Harr. 
424, and Andruss y. Stewart, 5 Hal. 160. Dismissal of the writ for want 
of prosecution is a breach of the bond. Marryett v. Young, 4 Vr. 336. 


Ti. To Wuom DIRECTED. 


It should be directed to the person or body having legal custody of the 
record to be certified. Kirkpatrick v. New Brunswick, 13 Vr, 510; 
Morris Canal Co. ads. State, supra; State v. Howell, 4 Zab. 519; State 
v. Browning, 4 Dutch. 556. 

If the writ is directed toa proper and also an improper party, it may 
be quashed as to the latter, and retained as to the former. Kirkpatrick 
v. New Brunswick, supra. 

When it is sought to extend it to persons, and assail rights acquired 
under the proceedings sought to be reversed, such persons are brought 
in by directing the writ to them, and serving a copy upon them. Kirk- 
patrick vy. New Brunswick, supra; Fleischaur v. West Hoboken, 10 Vr. 
421; Siedler v. Chosen Freeholders, 10 Vr. 632; State, Kierman Pros., 
v. Jersey City, 11 Vr. 483; Woodbridge v. Allen, 14 Vr. 262. 

There can be very slight difficulty in properly addressing the writ. 
First determine where the record is which is sought to be reviewed; 
and. secondly, who is its legal custodian. Thus the clerk of a muni- 
cipal corporation, whose duty by law is to keep the records, unless other- 
wise directed, is but the agent of such municipal corporation, and the 
writ is directed to such corporation. Davis v. Harrison, 17 Vr. 79. 
The writ is directed to the collector of taxes, as the custodian of the 
duplicate. New York & L. E. R. Co. v. Yard, 14 Vr. 632, and not to 
the commissioners of appeal. State v. Thomas, 2 Harr. 160; State v. 
Falkenburg, 3 Gr. 320; In case of the record of a school district, the 
writ is directed to the person having the legalcustody of the records and 
paper. ‘state v. Snowden, 3 Dutch. 527. 

The miso» ner of the person to whom the writ is directed, when an- 
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swered by the proper person and return made, is immaterial. Objec- 
tion in such case can only be made by the right person, who has been so 
wrongly named. Morris Canal Co. v. State, 2 Gr. 411. 


IV. SERVICE. 

The writ can be served by any person who is compos mentis. 

A service of the original writ, in such manner that the person to 
whom it is directed, understands he is to obey it, is sufficient. Chambers 
v. Dwyer, 13 Vr. 93. 

The court will not allow its process to be disregarded on mere tech- 
nical grounds. The service must be made before its return day, or the 
writ loses its vitality. Van Cleef v. New Brunswick, 8 Vr. 394; and 
it cannot be cured or revived by a rule of the court. Chamber y. 
Dwyer, supra; State v. Kennedy, 3 Harr. 22. 


V. Errect or Writ. 

A certiorari operates as a supersedeas. Kingsland v. Gould, 1 Hal: 
161 ; Ludlow v. Ludlow, 1 South. 387-389 ; Mairs v. Sparks, 2 South. 
513; McWilliams v. King, 3 Vr. 21-25; Hunt v. Lambertville, 17 Vr. 
59; McQuade v. Emmons, 9 Vr. 397; Ewing v. Thompson, 43 Pa. St. 
372. Not enly upon the parties to whom it is directed, but it is so as 
well upon all concerned in the matter, who have notice of the issu- 
ance of the writ. Thus a constable executing a warrant of removal, 
with notice of the writ of certiorari, would be in contempt of the court 
issuing the writ. McQuade v. Emmons, supra. 

An attachment is issued against persons disobeying the writ. Before 
the attachment goes, it is usual to issue a rule tu show cause why an at- 
tachment should not issue. 


VI. Return oF Writ. 

It is the duty of the prosecutor to have the writ properly returned. 
The return is to be called for and brought up by the prosecutor. Vor- 
hees v. Kems, Pen. 966; Wilkinson vy. Trenton, 7 Vr. 499. An in- 
correct return is not a reason to quash. State v. Kirby, 2 South. 835. 
While not fatal, the return should not be drawn up in handwriting of 
counsel for prosecutor. Snick v. Updycke, 7 Hals. 347; Roston v. 
Morris, 1 Dutch. 173. 

It has been held that copies of estimates and appraisals of land were 
not sufficient return, but the originals were required. Morris Canal Co. 
ads. State, 2 J. S. Green 412; when the certiorari is in the nature of a 
writ of error and the court is to hold plea of the record, the record itself 
is to be sent up. Ibid. Hinchman v. Cook, Spen. 271. In an attach- 
ment it was held wrong to send up the original affidavit, writ, retarn 
and inventory. Transcript was held proper. Morrell v. Fearing, Spen. 
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670. So it was held wrong to send original evidence of debt, as a sealed 
bill, and that it could be taken from the files, by rule. Miller v. Car- 
hart, 2 South. 720. 

The return or answer to a rule on a court must be made by the court 
and not the clerk. Morrell v. Fearing, Spen. 670. The Common Pleas 
can make a state of the case as embodying their return. Curtis v. Hall, 
1 South. 361; Gibbons v. Wade, 3 Hall. 255; Davis v. Hendrickson, 
3 Gr. 481. Where the justice had left the state, an order was made to 
annex a true copy from the justice’s docket, under affidavit that it was a 
true copy and annex that as a return. Ball v. Van Houten, 1 South. 32. 


VII. PracricE—APPLICATION FOR WRIT—WHEN TO BF MADE. 


Under the New Jersey statute the application must be made within 
eighteen months from the entry of the record or order Craig v. Brands, 
17 Vr.; Chamberlain v. Barklay, 1 Green. This does not apply to a 
pauper case. Bethlebem vy. Franklin, 2 Dutch. 210. 


CROSS WRITS OF ERRORS. 





A point of practice was broached at the argument of a late case in 
the Supreme court which is not without difficulty. 

A plaintiff sued to recover $10,000 from an estate on an express con- 
tract for services. The jury gave her $700, on the common counts. 
The administrators took out a writ of error because she recovered any- 
thing; the plaintiff also sued out a writ, because she did not get as 
much as she thought herself entitled to. These cross writs were received 
by the court below on the same day; transcripts of the record were 
made out in duplieate, and each writ was returned with a transcript 
annexed, into the Supreme court on the same day. 

Although, in obedience to the certiorari part of a writ of error, the 
court returns only a transcript of the record, MeCourry v. Suydam, 5 
Hal. 291, yet, in contemplation of law, that transcript is regarded as the 
very record itself. The court below so certifies it to the court above. 
See Salter v. Slade, 1 Ad. & El. 608, and following case. The first 
writ of error served and returned, beyond any doubt effectively re- 
moved the record. Was the return to the second writ good ? 

The English practice never was settled as to what was the precise 
state of the record of a suit in the inferior court after a writ ot error had 
been returned thereon into the Superior court. The early authorities 
were tothe point that the writ had so taxen the record out of the inferior 


jurisdiction, that nothing was left below entitled to be called ‘the 


record.” The theory is stated in 3 Bac. Abr., tit. Error (D.). ‘If a 
writ be brought in the B. R. here, of a judgment in B. R. in Ireland, the 
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record itself is not sent, but a transcript only, by reason of the dangers 
of the seas; but when it is come safe and entered in the roils here, then 
it ceases to be a record in Ireland, and is a perfect record here. It is 
the very record which comes here out of Ireland, and not the transcript 
of it. And it is no objection that it should be the transcript, for fear ot 
the perils of the sea; for one might object in the same manner that upon 
error in the Common Pleas, the transcript only is removed hither, for 
fear that it should be burnt or lost before it comes into the King’s Bench. 
But in fact when the record in both cases arrives here, then it is the 
true record, and not- before ; and ‘that which is in Ireland, cr the Com- 
mon Pleas, ceased to be the record,” citing Lord Holt, in Coot v. Linch, 
1 Ld. Raym 427. See also Larocke v. Wasbrough, 2 T. R. 737. 

Later, this theory came to be doubted. The practice in the Exchequer 
Chamber, under 1 Will. IV, c. 70, s. 8, expressly commanded that the 
original record should remain in the inferior court, and that a transcript 
only should be returned; but. in the argument in Campbell v. the Queen, 
11 Q. B. 826, it was urged by counsel that prior to this statute the case of 
Richardson v. Mellish, 3 Bingh..334, had demonstrated that the original 
record did not go from the inferior court, to which contention Maule, J., 
made reply: ‘‘A record remains and a record is sent up; the difficul- 
ties have arisen from imagining that there is but one record.” See also 
Bynner v. Regina, 9 Q. B. 523. 

If the record can be sent up once, and yet leave itself behind, it re- 
quires no great stretch of logic to say that it may be sent up fifty times 
with the same happy result. It all depends on whether there is ‘ a” 
record, or * the” record, or, according to Lord Holt, ‘ the true recerd.” 

The subject has not received consideration in English practice books. 
Indeed, cross writs of error do not appear to be treated of at all, prior to 
the work of Mr. Macqueen on the Practice in the House of Lords and Privy 
Council as late as 1842. He speaks (p. 423) in a very guarded fashion, 
venturing his opinion that a cross writ of error may be brought by what 
appeared from a case he cites. Smith v. Shuldam, May 31, 1816, from 
the Exchequer Chamber in Ireland to the House of Lords. The plain- 
tiff below brought ejectment for the recovery of certain lands and tene- 
ments, but recovered a part only of what she claimed. Writs were 
prosecuted by both parties to the record, and the House of Lords re- 
versed the judgment below, and ordered judgment to be entered for the 
defendant below. Distinct judgments were made up in error on_ both 
writs; but it does not appear how the second writ was returned into the 
Lords. Wilde, C. J., in commenting on this case in Campbell v. Queen, 
supra, says: ‘* The cause there was between individuals ; not between 
a party and the Crown. And cross writs of error were brought so that 
the judgments might be considered as independent of each other.” 
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CROSS WRITS OF ERRORS | 17 


This was said with reference to the power of the Court of Errors to 
mould the judgment in that court. It mattered not how many judgments 
were entered on distinct counts in the declaration; there is no room for 


‘ doubting that there being but one entire record, one writ of error would 


remove them all into the superior court. The only direct intimation of 
what the proper practice should be in cross writs of error, is stated in 
the argument in the case of Campbell v. French, 6 T. R. at. page 207. 

‘‘ Both parties may sue out a writ of error, each complaining of that 
part which affects him; and this is analogous to proceedings in courts 
of equity, where there are cross appeals. In 1 Roll. Abr, 61, D. pl. 1: 
‘If two bring several writs of error and several scire facias to reverse a 
judgment of assize against them, they may assign errors jointly.’ Now, 
if two writs of error may’be sued out on the same record, it is imma- 
terial, for this purpose, whether they be sued out by two defendants or 
by the plaintiff and the defendant. It the plaintiff below sue out a writ 
of error after the record has been removed by a writ of error at the in- 
stance of the defendant below, the return to the former may’ be that the 
record is already sent to the Court of Error, and after it is identified in 
that court, the plaintiff below may assign his errors on that part. of the 
record of which he complains.” 

If this course is not followed, it is then suggested that the second writ 
should be coram vobis. It is stated generally in the books that the office 
of the writ coram vobis is confined to the correction of errors of fact. 
But Depue, J., in Welsh v. Brown, 13 Vr. 323, has reviewed at length 
the learning on the subject of this writ, “this ancient precept,” he says, 
‘so long out of use as to be almost obsolete ;” and proceeds to show that 
it was employed for the examination of a record removed into the King’s 
Bench from another court where the latter writ, after having removed 
the record, had been quashed for insufficiency or was discontinued. The 
writ of error coram vobis, having no certiorari part, but being only a 
commission to inspect errors in a record que vobis residente, would seem 
peculiarly fitted to reach a case where a former writ had removed the 
record ; and in the case first mentioned in this article one of the judges 
intimated that it might be the proper writ to use, but the difficulty with 
the ancient precept is, that it is a writ of grace; it is plainly outside the 
statute respecting writs of error (Rev. p. 373); and the practice to be 
pursued is wholly a matter of conjecture. 

The inconvenience of cross writs of error, and the needless increase of 
costs, has induced the practice, now quite general in this country, of 
permitting the defendant in error to assign cross-errors without putting 
him to the necessity of a new writ. Chief Justice Elliott has expended 
much of his surprising energy in building up this procedure; but while 
it is stated in that usually accurate work (6 Amer. and Eng. Encly. Law 











172 THE NEW JERSEY LAW JOURNAL. 


825) as if it were recognized as of common law origin, it appears from 
the case cited, Wickliffe v. Buchman, 12 B. Mon.. 424, that a cross 
assignment of error is an invention of the statute. That such form of 
pleading is an improvement is scarcely open to doubt. The later Eng- 
lish practice is in the same direction. Cross-appeals are giving place to 
cross-notices, aad the costs are apportioned or withheld as the court may 
deem equitable. Harrison vy. Cornwall Minerals Railway Co., 18 Ch. 
Div. 334; Robinson v. Drake, 23 Ch. Div. 98. 


C. S. Brpp.e. 
Tremton, N. J , May, 1896. 


° 








AMANDA BREECE v. WILLIAM MERSFELDER. 
(N. J. Supreme Court, February Term, 1896.) 


Landlord and Tenant— Unsafe stoop— new stoop,saying that the old one would 
Assumption of liability.—The landlord of a last another year; and there was other evi- 
tenement house on being informed of the dence showing his assumption of liability 
unsafe condition of a front stoop, used in torepair. Held, that a direction of a ver- 
common by the several tenants occupying dict for the defendant, on the ground that 
the different rooms in the building, under- the danger was not vecult, was wrong. 
took to repair it, and declined to put in a 


On rule to show cause 

The action was brought by the plaintiff to recover damages for per- 
sonal injuries sustained by falling through a break in a stoop while she 
was passing out of the front door of a house belonging to the detendant. 
Plaintiff was a tenant of defendant’s, and occupied a part of the second 
story of the house in question. There were five other tenants occupy- 
ing the various rooms, and the hallway and stoop were used by them in 
common. It was the only passage-way out. 

The stoop had been out of repair for two years before the accident ; 
its condition was known to the plaintiff. She and most of the other ten- 
ants had called the landlord’s attention to its condition. He made some 
repairs to it, and while so engaged, one of the tenant said to him: ‘‘Mr. 
Mersfelder, you might as well put in a new stoop.” ‘ Oh,” he said, 
‘‘ that will last for another year.” Plaintiff met him once in the hall- 
way, and asked him if he was going to put in a new stoop. He said: 
‘No, the stoop is good enough ; I am going to fix the sky-light.” She 
suggested that there ought to be two stoops, back and front, but he re- 
fused to entertain the idea, saying that ‘the d old shanty all the 
time wants something done to it.” 

The learned trial judge, after stating the rule of law that, ordinarily, 
the landlord is not bound to repair, and that there was no evidence that 
on the day of the accident the stoop was in a different condition than it 
was at the time of the rental, said, that the evidence of the plaintiff her- 
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self is, that she not only knew of the character of the stoop, that it was 
out of repair, but she fully appreciated the danger; that it was a matter 
of notoriety to all the tenants in the house. His Honor continund: 
‘Now, I think there is a good deal of force in what has been said by 
counsel in reference to a passage way to a tenement house, and I think a 
different rule does apply and ought to apply, because as to the hallways 
and as to the stoops used as a means of access to a house, not included 
directly within the terms of the demise—as to those portions, the tenant 
may be held to be there by invitation of the landlord, and being there 
by invitation a duty would be owing from the landlord to the tenant. 
“That strikes me as being reasonable and proper. So I must hold in 
this case, that if the tenant was not in possession of the passageway and 
the stoop under the demise, then she was there by invitation. If she 
held them under the demise, as I stated before, the landlord was under 
no obligation to repair. If she held them as a licensee the landlord’s 
duty was limited to abstaining from acts of malfeasance. Now I under- 
stand that to be the rule of law laid down in a work of undoubted au- 
thority. There the author says, and cites numerous cases in support of 
the proposition: ‘It is a general rule that in the absence of fraud or 
deceit there is no implied covenant that demised premises are fit for oc- 
cupation, or for the particular use which the tenant intends to make of 
them The maxim caveat emptor applies equally to the transfer of real 
as well as personal property ; therefore the tenant has no remedy against 
the landlord for suffering the premises to get out of repair, unless the 
landlord has specifically agreed to keep the premises in repair; and this 
rule extends to servants and others entering the tenant’s title; they as- 
sume a like risk. But where the landlord has leased the upper story of 
a building, he has no right to expose his lessee or persons rightfully re- 
storing to the leased premises, to occult dangers on his own premises, 
over which it is necessary to pass in order to reach the leased property.’ ” 
‘“‘ Now in this case it is an action for negligence ; that is, the action is 
brought to recover damages for an injury alleged to have resulted to the 
plaintiff in consequence of failure on the part of the defendant to per- 
form a duty which he owed to the plaintiff. That duty was, as laid 
down by the author I have just quoted from, not to expose her to occult 
dangers on his own premises. That the danger complained of in this 
case—that is the danger connected with the stoop—was not occult is 
proved by the testimony in this case. And so I hold that the evidence 
disclosed does not show affirmatively, as it must, the failure to perform 
a duty which the defendant owed to the plaintiff; failure to perform 
which was the proximate cause of the injury complainod of.” 
Accordingly, a verdict was directed for the defendant. 
Mr. John Whitehead for the plaintiff, cited, among other cases, Frank 
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v. Conradi, 21 Vr. 23; Quinn v. Perham, 153 Mass. 162; Purcell y, 
English, 86 Ind. 34. 

Per Curtam: There must be a new trial. There was evidence 
tending to show that it was incumbent on the landlord to keep the entry 
and stoop in safe condition. His attention was called to the apparently 
unsafe state. The tenant had a right to rely on the landlord’s judg- 
ment; his inaction was, in some degree, an assurance that it was not 
dangerous. The questions as to negligence of both parties should have 
been submitted to the jury. 





GEORGE KEMP v. JOHN G. SEXTON. 
(Branch of N. J. Supreme Court, February 18, 1896.) 


Negligence—Dumping dirt in gutter— of the public road. Plaintiff’s horse and 
Defendant, while engaged in cleaning his buggy, passing at the time, took fright there- 
yard, dumped a wheelbarrow load of dirt at, ran away and damaged the buggy; held, 
and grass partly on the sidewalk and partly _ the law cannot infer negligence in the plain- 
in the gutter, which latter was in the edge _ tiff from these facts. 


Case stated on the following agreed facts : 

‘‘George Kempf is the owner of a piece of property at Long Branch, 
situate at the corner of Seventh avenue and Joline avenue; that on the 
18th day of August, 1893, he was engaged in cleaning his yard and 
sidewalk, and that in the course of said work he dumped a wheelbarrow 
load of dirt and grass partly on his sidewalk and partly in the gutter, 
on a slope of the sidewalk running into the gutter. That John G. Sex- 
ton was passing with a horse and buggy at that particular time, and that 
his horse took fright at the dumping of the dirt and grass from the 
wheelbarrow upon the sidewalk and into the gutter and ran away and 
damaged and broke the buggy to the extent of eighty-two dollars. That 
the gutter is in the edge of the public road. And the question for the 
determination of the Court of Common Pleas of Monmouth county was, 
whether Mr. Kempf was negligent and responsible in law, under the 
circumstances of the case, as above set out, for the damage to John G. 
Sexton’s buggy. It is agreed that the Court of Common Pleas gave 
judgment for damages as aforesaid. The question now submitted to this 
court for determination, is whether the said Court of Common Pleas 
erred in giving judgment for said damages under the above statement 
of facts.” 

Mr. Parker and Mr. Van Gelder for plaintiff. 

Mr. Patterson and Mr. Van Note for defendant. 

Van SYCKEL, J.: The stata of facts agreed upon in this case discloses 
no circumstance which will justify the inference that the defendant be- 
low was negligent. So far as appears he did no illegal act. The bur- 
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den was upon the plaintiff to show negligence. 


fore reversed with costs. 


The judgment is there- 


DEPUE and GUMMERE, JJ., concurred. 





PAUL GENZ v, THE STATE, 


(N. J. Supreme Court, February Term, 1896.) 


Criminal law—/Jnsanity.—1. Insanity, as 
a defence to a criminal charge, may be es- 
tablished by the preponderence of proof. 

2. A charge to the jury, in a capital case, 
which conflicted with this rule, was after- 
wards modified by the court, but was not 


3. Opinions of non-professional witnesses, 
as to the insanity of the prisoner, when com- 
petent. 

4. Emotional insanity defined. 

5. It is not error to instruct the jury that 
there can be no verdict for manslaughter, if 








there is nothing in the case to warrant such 
a verdict. 


distinctly withdrawn. Held, its effect on 
the jury could not be measured, and the 
conviction was reversed therefor. 


Error to Hudson Oyer and Terminer. 

The plaintiff in error was tried at the April term, 1895, of said Oyer, 
and convicted of murder of the first degree. Reversed. 

The language of the learned trial judge on the question of insanity is 
quoted in the following opinion. It was insisted on the part of the state 
that the whole charge on this subject of proof of insanity modified the 
particular language cited. The prosecutor quoted the following portions 
of the charge immediately preceding and following it : 

‘When he sets up the defense of insanity the burden of the proof is 
apon him to make out such defense by satisfactory proof. 

‘He is presumed to have possessed mental capacity to understand the 
nature and quality of his act of killing, and in order to overcome that 
presumption he must satisfy you that he was mentally incapable or in- 
competent of understanding its nature and quality by a clear preponder- 
ance of proof. If he has so satisfied you, then an acquittal ensues.” 

In the same paragraph and closely following the language assigned for 
error, the court said: ‘‘ The meaning of this discussion is, and the rule 
for you to apply is, that the burden is upon the defendant to establish by 
a clear preponderance of proof that the defendant was at the time of the 
killing, etc. If he has by the proof established this incapacity then he 
is not guilty. If he has not established it then he cannot have the benefit 
of this defense, and these are questions of fact for you: to determine.” 

Upon the subject of motive the court charged the jury: “ You have a 
right to inquire for the motive from the evidence, using the proof alone 
for that purpose.” 

The photograph referred to in the opinion was a photograph of the 
prisoner taken on the morning of the homicide. It was offered to show 
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his appearance at that time, and, so far as it bore upon the question of 
insanity. to rebut the defense. 

Mr. G. Collins and Mr. Stuhr for plaintiff in error. 

Mr. Winfield for the state. 

Argued at the November term, 1895, before Beasuey, C. J., Maa 
and Luptow, JJ. 

The opinion of the court was delivered by 

Luptow, J.: There are several assignments of error, the 
chief of which is on the charge of the judge on the defense of 
insanity. 

In his charge on the subject, the learned judge said: “ It has been 
contended here on argument that this defense of insanity in order to be 
effectual to acquit the prisoner, must be established by him beyond a 
reasonable doubt. It has been declared and is the rule as established, 
that where the proof or evidence leaves the question of sanity in doubt, 
then the jury ought to find against him on this question.” ‘If insanity 
is not proved beyond a reasonable doubt he cannot have the benefit of 
this defense.” 

This is directly at variance with the rule announced by this court, in 
State v. Graves, 16 Vroom, 203, and affirmed in the Court of Errors and 
Appeals, same report, page 347. The defense of insanity must be proved 
to the satisfaction of the jury. It may be established by the preponder- 
ance of the proof. There can be no question as to the harmful influence 
of such an instruction by the court, which not having been distinctly 
withdrawn and corrected must have misled the jury, and that it is error 
which works a reversal of the judgment. 

There were other errors assigned. Several of these are based on the 
refusal of the court to receive the opinions of non-professional witnesses 
as to the insanity of the prisoner. Without particularly specifying them 
it is sufficient to say that such opinions of such witnesses grounded on 
facts and circumstances within their personal knowledge and stated, are 
held to be competent, and should go tothe jury who are to estimate their 
worth. Com. Mut. Life Ins. Co., 111 U. 8. 612; In re Vanauken, 2 
Stock. 186; Am. and Eng. Encly. L, vol. 7, p. 505. 

The plaintiff in error also challenged the ruling of the court upon the 
subject of emotional insanity—an insanity which, as the justice well 
states in his charge, “depends upon the mere emotions of the time 
arising from some defective or perverted moral sense—which begins on 
the eve of a criminal act and ends when it is finished.” There is no 
error in this holding. It is difficult to comprehend how such holding 
could in any way injure the peculiar line of defense which in this case is 
based on psychic epilepsy. 

Neither was there any error in the instruction of the court that there 
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could be no verdict of manslaughter. ‘shere was nothing in the case to 
warrant a verdict for manslaughter. 

Error is assigned on the statement of the court in the charge that the 
killing of the woman by the plaintiff in error was conceded ; the case 
shows this in all directions, and the defense admits it. 

As to the motive for the crime as charged by the court and excepted 
to, there is nothing objectionable. The jury had the facts. 

The chief ground of error is as to that part of the judge’s charge 
which treats of the defense of insanity. There is no doubt that the 
court considered that by subsequent words he had modified his original 
instruction so as to make it conform to the rule laid down in the State 
v. Graves, but as the objectionable charge was not distinetly withdrawn, 
its effect on the jury could not be measured, and it was error as left by 
the charge. 

As to the admission of the photograph, there is no error of conse- 
quence. Very little use was made or could be made of it, to the injury 
of the plaintiff in error. 

The judgment is reversed. 
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CONSOLIDATED TRACTION CO. v. QUICK. 


(N. J. Supreme Court, February Term, 1896.) 














Electric wires— Evidence as to wire being 
“lve.’—While a team of horses was being 
driven, at night, thrvuugh a thoroughfare on 
which a “ trolley ” road was operating, one 
of the horses suddenly fell dead. The 
driver immediately dismounted, and discov- 
ered a broken wire under the horse’s body, 
the wire being pendant from the overhead 


wires used by ‘the defendant in operating 
their system. There was no direct evidence 
as to the wire coming into contact with the 
horse in its life-time; or that the wire was 
charged with electricity in sufficient force 
to produce death. Held, not error to refuse 
a non-suit for lack of such evidence. 


Plaintiff used a wagon and a team of two bay horses in his business 


as a truckman. 


On the morning of Angust 10, 1894, at about half-past 


two o’clock, while the said team was coming through Montgomery street, 
in Jersey City, in charge of one Carroll, plaintiff's employee, one of the 
horses suddenly fell dead. Carroll testified : 


Did you see the horse drop? 
I did and [ got down from the truck. 
Your horse was on the ground ? 


Yes. 


A copper wire. 
Where did it come from ? 


FPOPO>POrPo 


What was in contact with your horse? 


Overhead from the electric wire. There was a break from the next hanger from 


where they were working, repairing other broken portions cf the system. 


12 


Q. Was there a piece of wire hanging down and resting upon your horse? 
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A. It was under my horse. 

Q. Your horse lying on it? 

A. Yes. 

Q. What was the condition of the horse when you got down? 
A. Dead. 


On cross-examination, he said that it was very dark, and he could not 
see a wire on the street; did not see the broken wire until he got off the 
wagon. 

This was all the evidence as to the cause of the horse's death, and it 
was one of the exceptions taken at the trial, that the learned trial judge 
should have non-suited the plaintiff, because “it had not been proved 
what killed the horse.” 

Mr. W. Dixon argued this, among other exceptions, that mere contact 
with a wire cannot kill, and there is no proof that this horse came in contact 
with this wire in his life-time. No one saw him come in contact with it; 
it was so dark that the driver did not see it until he got off the wagon, 
and the horse was dead. The evidence leaves the cause of death a 
mere matter of guess-work. There is as much reason to guess he died 
from heart disease as from electricity. A non-suit was proper. Yerke 
v. Allen, 20 La. An. 237; Smith v. Theilen, 17 La An. 239; Baldwin 
v. Shannon, 14 Vr. 596. 

Mr. Gilbert Collins for defendant in error. The refusal to non-suit 
on this point was right. If electric railways were new, expert testimony 
of the force required .to operate them and how that force is conducted 
along the wire and what is the effect on animal life when brought in con- 
tact with a broken wire, might be needed ; but at some time “ scientific ” 
becomes *‘ common” knowledge, and we submit that that time has been 
reached as to electricity practically applied to the common walks of life. 
A wire suspended overhead for the purpose of conveying electric power 
to a street car, breaks and trails on the pavement; a horse steps on the 
wire and instantly dies—is it too much to permit a jury to find that in 
the absence of any proof to the contrary, the electric current was pass- 
ing along the wire, where it belonged, and killed the horse, as common 
knowledge tells us would very likely be the effect? Suppose a man 
were riding along the street on a load of hay, and passing under a trolley 
wire should for some purpose of convenience grasp it and receive an 
injury; would any further proof of contributory negligence be needed 
than that the man could see an iron track on the street with a central 
wire suspended on cross wires strung from the familiar road-side poles? 
Any court and any jury would say that he must have’ known that that 
central wire held danger to him who touched it. But why would it be 
so held, except for that ‘‘ common knowledge,” which in the present case 
justified a verdict for plaintiff—in the absence of any proof by defend- 
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ant that the power was not ‘‘on” or was not strong enough to kill? 
That proof was at defendant’s command, not at plaintiff’s, and in leaving 
the case to the jury, the judge indulged no unreasonable presumption. 

By THE Court: None of the reasons for reversal are good. The judg- 
ment must be affirmed. 





THE STATE, THE RAHWAY CAS LIGHT COMPANY v. MAYOR AND COMMON COUN- 
CIL OF CITY OF RAHWAY. 


(N. J. Supreme Court, February Term, 1896.) 


City Ordinance —Corporation Franchises. other respects; and it is only when it is ac- 
—An ordinance regulating the excavation tually inteferred with in the enjoyment of 
of public streets will not be set aside in toto its franchises by the enforcement of such 
because it unreasonably interferes with the ordinance that a corporation can raise the 
exercise of the franchises of a single corpo- question of its validity. 
ration, provided it be unobjectionabile in 


On certiorari. Argued at November Term, 1895, before Justices De- 
pue, Van Syckel and Gummere. 

Mr. Frank Bergen for the prosecutor 

Mr. Benjamin A. Vail for the defendant. 

The opinion of the court was delivered by 

GuUMMERE, J.: This writ brings up an ordinance of the city of Rahway 
regulating the excavating of streets for sewer connections and other pur- 
poses. Its validity is attacked by the prosecutors upon two grounds: 
First, because it is inconsistent with their charter, and second, because 
it is unreasonable in that it prescribes an impracticable method of exer- 
cising one of their essential franchises. 

The ordinance ordains that no person or corporation shall open any 
paved street in the city without having first made application to the 
street commissioner specifying the nature of the excavation, the work 
to be dene, the location, and how long it will be necessary for the street 
to remain open; and that such application shall be referred to the com- 
mittee on streets, who may grant the same if it shall appear that no 
damage will be done to the street by such opening. It further ordains 
that where application is made to open streets that have been paved with 
broken stone or asphaltum, for the purpose of making gas, water or sewer 
connections, a permit may be given to make such connection by tunnel, 
but under no circumstances shall any cutting be made in the surface of 
the street. It is said by the prosecutors to be inconsistent with the pro- 
visions of their charter, because it makes their right to excavate streets 
for the purpose of laying pipes or making connections with their mains 
depend upon the will of the street committee instead of being absolute ; 
and it is said to be unreasonable, because it is impossible for them to re- 
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pair their mains or make connection with them by tunneling a street in- 
stead of cutting the surface thereof. 

Conceding it to be true as claimed by the prosecutors that this ordin- 
ance is in violation of their chartered rights, and prevents the exercise 
of one of their essential franchises, this does not render the ordinance 
altogether void. Its object is to regulate the excavating of the public 
streets of Rahway, not only by the prosecutors, in making connections 
with and repairs to their gas mains, but also by ail other persons or cor- 
porations desiring to excavate the streets for any purpose. So far as indi- 
viduals and corporations whose franchises are not affected by it are con- 
cerned, the ordinance cannot be successfully attacked on the ground of 
unreaxonableness. Its scope is to place the opening of the city streets 
under proper regulations; and, if it unreasonably interferes with the 
prosecutors in the enjoyment of their chartered rights and franchises, 
that fact renders it not generally, but only specially, inoperative. 

No attempt has as yet been made on the part of the municipal author- 
ities to enforce this ordinance against the }rosecutors, and there is noth- 
ing in the case to warrant the conclusion that they contemplate doing so. 
If such an attempt should hereafter be made, and the contention of the 
prosecutors is well founded, their remedy would be to object to the va- 
lidity of the ordinance, in the penal suits brought against them for vio- 
lating the provisions thereof, and in that way bring before the courts the 
question whether it unreasonably interferes with the exercise of their 
corporate franchises. Penna. R. R. Co. v. Jersey City, 18 Vr. 286. 

The suing out of the writ of certiorari in this case was premature, and 
should be dismissed with costs. 





THE STATE, FRANCIS J. CAVENAUGH, PROSECUTOR, v. THE BOARD OF CHOSEN 
FREEHOLDERS OF ESSEX. 


(New Jersey Supreme court, February Term, 1896.) 


Union soldier—Removal of—Construction _L. 1895, p. 317), which forbids the removal 
of act.—An honorably discharged Union of such soldier from any position or office 
soldier who is employed as a guard or under the government of any county of this 
keeper in a county jail, such employment _ state, the term of which is not fixed by law, 
being for no specific time, is entitled tothe except after hearing and upon good cause 
protection of the act of March 14, 1895, (P. shown. 


On certiorari. Argued at the November term, 1895, before Justices 
Depue, Van Syckel and Gummere. 

Mr. Joseph A. Beecher for the prosecutor. 

Mr. Joseph L. Munn for the defendant. 

The opinion of the court was delivered by 

GuMmMEkE, J.: The writ of certiorari brings into this court for review 
the action of the jail inspection committee of the board of chosen free- 
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holders of Kssex county, removing the prosecutor from his position as 
keeper or guard in the Essex county jail. He was appointed to this posi- 
tionon March 4, 1890, tor an indefinite period, and was removed on June 
6, 1895, without a hearing, and without any charges having been first 
preferred against him. ' 

The prosecutor is an honorably discharged Union scldier, and claims 
that his removal is in violation of the provisions of an act entitled ‘An 
act regarding honorably discharged Union soldiers, sailors and marines,” 
approved March 14, 1895, Pamph. Laws 1895, p. 317. That act de- 
clares that no person now holding or who may hereafter hold a position 
or office under the government of this state, or the government of any 
city or county of this state, whose term of office is not fixed by law, who 
is an honorably discharged Union soldier, sailor or marine, shall be re- 
moved from such position or office, except for good cause shown; and 
that, before any such soldier, etc., shall be dismissed from any such po- 
sition or office, charges shall be preferred against him, a copy of which 
must be served upon him, and a time set for the hearing of the same, at 
which time the soldier, ete., so accused shall have the right to be repre- 
sented by counsel, and to produce witnesses and testimony in his own 
behalf. 

This act was in force at the time of the prosecutor’s removal, and he 
was entitled to its protection, provided he held a position or office under 
the county government within the meaning of the act. The distinction 
between those positions which are entitled to the protection of what are 
commonly known as the ‘ veteran acts,” and mere employment under 
the state, city or county, is pointed out in the case of Lewis v. Jersey 
City, 22 Vr. 240, and it is there stated those acts do not apply to em- 
ployments which are occasional or temporary, or where the services to 
be performed are of a general character, and such as may be from time 
to time directed by a superior, without being in any manner indicated 
by the special nature of the employment, but that those employments, 
the duties of which are continuous and permanent, and specially per- 
tatning to the position assumed, are within their protection. Applying 
this test it seems to me that the prosecutor in this case was “a person 
holding a position ” within the meaning of the act of 1895. He was ap- 
pointed keeper, or guard, in 1890, and remained in that position, con- 
tinuously, for a period of more than five years; his duty, which was to 
assist in guarding the jail, and in keeping watch over the prisoners, was 
permanent in character, not occasional or temporary, and it pertained to 
the position which he occupied. 

Being a person holding a position under the government of Essex 
county, who is an honorably discharged Union soldier, his removal with- 
out a hearing, and without any charges having been first preferred 
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against him, was in violation of the act of 1895, and the resolution of 
dismissal should be set aside, with costs. 


a eC 
COURT OF ERRORS AND APPEALS OF NEW JERSEY, 
(Abstracts of Recent Opinions.) 


Negligence—Conductor on trolley road— Question for jury.—Intestate 
was hired in August by defendant company for occasional service as an 
extra conductor, on the company’s trolley road operated between Can- 
den and Woodbury. It was an ordinary trolley road, with double tracks, 
having its wires fastened to poles set on the outside of the track, gener- 
ally along its route, which is about seven or eight miles. Intestate had 
formerly acted as conductor for about eleven months on the Camden 
Horse Railroad in the city of Camden. It was not apparent that before 
or at the time he went into defendant’s company service he had any 
knowledge as to the said road, the method of, construction of, or the 
company’s way of operating it. He was set to work occasionally for the 
first two or three weeks as conductor on the lower end of the route, a 
branch between Woodstown and Almonesson, the cars of which did not 
run this side of Woodbury. He did not have steady employment ; what 
work he had was for the most part on that lower branch, and it was not 
clearly proved that prior to the day of the accident he ran a car as con- 
ductor on the main route between Woodbury and Camden, except on 
one day. On the night of September 15, about ten o’clock, he left Wood- 
bury for Camden in charge of an open car and trailer, having several 
passengers. This kind of car is opened on both sides, its seats for pas- 
sengers running crosswise the whole width of the car, and on each side 
projecting therefrom is a platform step, running the car’s length, par- 
ticularly for the use of the conductor for collecting and registering fare. 
On the night of the accident, while the car was going at a rapid speed, 
intestate was moving along the platform step attending to his business, 
and as he was reaching up for the registry rope to mark a fare, his head 
came in contact with a pole standing close to the car, and he was 
knocked off and almost instantly killed. A passenger testified that the 
pole could not be seen until it struck the intestate. The pole stood on 
the center space between the double tracks and was only 64 inches away 
from the outside edge of the step where intestate was at work, and was 
one of five or six poles so placed, at that particular locality, and no 
where else on the road; the others being placed at a safe distance from 
the track. A non-suit was directed on the grounds (1) that the intestate 
knew of the danger and risk that his position as conductor involved on 
that particular route from the pole in question ; (2) that intestate was 
negligent in being unnecessarily on that side of the car while passing the 
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pole which caused the death; (3) that the danger from the pole was 
obvious and not latent and- assumed by the contract of service. Held, 
these several grounds were inferences of fact, proper for the determina- 
tion of the jury, and the non-suit was erroneous. Pierce, administra- 
trix, v. Camden, Gloucester and Woodbury Railway Co. Opinion by 
LupLow, J., April 21, 1896. \ 


COURT OF CHANCERY OF NEW JERSEY. 





(Abstracts of Recent Opinions.) 


Conveyance void as to creditors.—A court of equity cannot sustain a 
party who takes title to the lands or goods of a defendant, without giv- 
ing any consideration thereof, upon the pretense that he will hold them 
for the purpose of discharging some future possible liability which he 
may voluntarily assume. Bank of Mannington v. Bakeret al. Concla- 
sions by Biro, V. C., April 11, 1896. 

Mortgage for purchase money—Priority.—1. The statute giving pref- 
erence to a purchase money mortgage, over previous judgments which 
may have been obtained against the purchasers, (Rev., p. 167, sec. 77), 
extends to third persons who advance to purchase money and take 
mortgages to secure the repayment to them. 2. The administrators of 
such a mortgage in making up their inventory and appraisement, in re- 
ferring to the mortgage stated, that “ this mortgage is considered doubt- 
ful,” and in their final account stated: ‘‘This mortgage is not collect- 
able at present, there being a judgment and a bond and mortgage ahead 
of it.” C said that before he purchased a subsequent mortgage on the 
said premises, he examined the records of this account, and that by rea- 
son of these statements on the record, the complainant, who is the 
assignee of the administrators, is estopped from setting up the priority 
of the mortgage so preferred by the statute. Held, (1) that the admin- 
istrators had no right or power by such a statement to divest or affect 
the actual rights of the estate in the mortgaged premises; (2) the state- 
ments could not be considered as made to C, or as made for the purpose 
of influencing his action, nor as enabling him to act thereon in the pur- 
chase of the second mortgage; that they were intended for the infor- 
mation of the parties interested in the estate, and that C had no right to 
rely on such statements as made by way of estoppel to a person who pro- 
posed to make a purchase adverse to the estate. Hopler v. Cutler. 
Opinion by Emery, V. C., April 15, 1896. 

Suit for nullity of marriage—Effect of decree—Principles governing the 
suit._—1. A marriage between parties, one of whom has a lawful hus- 
band or wife living, is absolutely void at the common law for all pur- 
poses. 2. There can be, strictly speaking, no decree of divorce dissolv- 
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ing such a mortgage ; the proper decree in such case is one declaring 
the marriage null and void ab initio. 3. Such a decree does not alter 
the relations of the parties, and its value consists in its effect by way of 
estoppel, and in bastardising the issue of the parties to it. 4. A court 
of equity has original jurisdiction of an action to declare such marriage 
void, without the aid of any statute. 5. A statute of this state giving 
jurisdiction to the Court of Chancery over actions of divorce, does not, 
as far as regards actions for nullity, alter the intrinsic character of the 
action, or compel this court in dealing with it, to act upon principles 
other than those governing it in ordinary suits. 6. A man, who, being 
consciously under disability to marry, by reason of having a lawful wife 
living, falsely represents himself to be competent to marry, and thereby 
induces an innocent woman to go through the ceremony of marriage with 


him, cannot maintain against her an actios, of nullity in a court of 


equity. 7. The contrary rule which prevails in the English Ecclesias- 
tical courts, does not govern this court. 8. In a suit for nullity by rea- 
son of pre-contract with a living person, strict proof is required of such 
prior contract. 9. An exemplified copy of a paper purporting to be a 
certificate of a marriage ceremony, signed by a person without any 
designation of character, and without proof of its genuineness, on file in 
the office of a clerk of a court of another state of the Union, without 
proot of the laws of that state, is not sufficient proof of such marriage 
ceremony to sustain a decre2 of nullity by reason of it. Rooney v. 
Rooney. Opinion by Pitney, V. C., April 20, 1896. 

Equity—Setting aside sale-—1. In the absence of fraud, accident or 
mistake, alleged and sufficiently proved; chancery will not set aside sales 
made under executions issued out of other courts. 2. Query, whether a 
judgment creditor is entitled, for the purpose of satisfying his judgment, 
to pursue an equitable right or cause of action belonging to the debtor, 
such as a right to set aside a sale. Fullerton v. Seiper. Conclusions by 
Emery, V. C., April 22, 1896. 

Fraudulent conveyances—Parties to creditor's bill—Assignee having 
personal interest—Creditors entitled to proceeds of an equity.—\. R filed 
a bill against G to set aside conveyances made to his wife, Mrs. G., as 
fraudulent. G previous to the filing of the bill, made an assignment for 
the benefit of his creditors to the defendant C, but it appeared by the 
pleadings and proof that the assignee had a personal interest in three of 
the tracts of Jand in question, adverse to the rights of creditors, and that 
this interest was conveyed to him subsequently to his appointment as se- 
curity for payment of obligations assumed for the benefit of Mrs. G. 
The complainant proved his claim under the assignment. Held, the 
complainant, on behalf of himself and other creditors claiming under the 
assignment, had the right to file a bill for relief, making the assignee a 
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party defendant. 2. G in fraud of creditors, conveyed to C certain 
premises on E street, subject to a mortgage, in exchange for other prem- 
ises, also incumbered by a mortgage which was assumed as part of the 
consideration. The deed was made to Mrs. G., instead of to her husband. 
On a bill filed by a creffitor to establish a trust in the premises held by 
Mrs. G., it was contended that the E street property was worth nothing 
ahove the mortgage. Held,that G.’s creditors having been entitled to 
the equity in the E street property, they were entitled to the proceeds; 
that the rights of creditors cannot be made to depend upon evidence 
whether the equity was, or was not, of value; and that equity having 
been converted into the equity in the premises formerly held by C, they 
were entitled to it subject to the payments made, or to be made, to se- 
eure it. Rankin v. Gardner Conclusions by Emrny, V. C., May 7, 
1896. 

Contract —Rescission — Fulse representations— Assessment of damages.— 
1. A bill for the rescission of a contract entered into under the influence 
of false representations, should show a prompt notification to the vendor 
of the vendee’s intention to rescind, and an offer to return what has been 
received. 2. A bill cannot be supported as one for the assessment of 
damages simpliciter, or because the damages are alleged to spring from 
fraudulent representation. 3. A court of equity will not assess unliqui- 
dated damages for the purpose of preventing circuity of action, unless 
the damages are of the simple kind involved in a defective acreage, or 
defect in title, which is usually a mere matter of calculation. Wade v. 
Gross. Opinion by Reep, V. C., May 15, 1896. 

Good will—Statement of former connection.—Spangler, previous to 
March, 1892, carried on the coal business under the name of the New- 
ark Coal Company (unincorporated). A company was then organized 
under the same name. Spangler and two other persons were the incor- 
porators and subscribers, and. on the incorporation, he conveyed to the 
company the goods and chattels used in carrying on his business, and 
also “‘the good will of the Newark Coal Company, unincorporated, formerly 
earried on by A. Frank Spangler, in the city of Newark.” Spangler 
became president and director of the company on its organization, and 
continued as such for four years, when he ceased to be an officer, but 
continued to be a stockholder. Then he commenced the coal business 
ou his account, locating near the company’s office, and advertising him- 
self as ‘* A. F. Spangler, formerly of the Newark Coal Company.” He 
had not entered mto any covenant with the corporation not to engage in 
business. The company filed a bill to restrain Spangler from using the 
name of the company io any manner in the conduct of his business. Held, 
1. The act of a vendor of good will in appealing to the public for custom, on 
the ground of his former connection with the company, the good will of 
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which he has sold, is a direct and intentional interference with the very 
thing sold, and will be en‘oined. 2. Under the facts above stated, it ap- 
peared that the good will sold was that of the business previously 
carried on by the defendant under the name of the Newark Coal Com- 
pany; that the incorporated company took the old name, aud employed 
the defendant for four years ; defendant is entitled. on leaving its em- 
ploy, and, in the absence of any contract, to state truly the fact of his 
connection with the said incorporated company. The fact that the use 
of the complainant’s name may also tend to detract from its business, 
which had formerly belonged to the old “ good will.” which he had sold, 
cannot deprive him of the lawful use of the name. 3. If for any purpose 
defendant has the right to use the name, he cannot be altogether re- 
strained from using it. Newark Coal Co. v. A. Frank Spangler. Opinion 
by Emery, V. C., May 19, 1896 

Implied trusts—Conveyance to uses —Fraud.—1. No trust can be im- 
plied in favor of the grantor of land by deed operating under the statute 
of uses, which contains the usual declaration of uses in tavor of the gran- 
tee. 2 In absence of fraud in the procuration of a deed of conveyance 
of land, fraud cannot be predicted of a mere retusal of a grantee to per- 
form a parol promise, not proven by any writing, to hold the same in 
trust for the grantor. Lovett v. Taylor. Opinion by Prrvey, V. C., 
May 19, 1896. 

Quia Timet.—7The Quia Timet Act, when it excludes the equitable 
remedy in the case of the pendency of a suit to test the validity of the 
title, means the pendency of a suit which will, if carried on to final judg- 
ment, definitely settle the litigated title; and not a suit in which such 
title is only incidentally involved. Penrose v. Steelman. Conclusions 
by Reev, V. C., May 15, 1896. 


NEW JERSEY SUPREME COURT. 





(Abstracts of Recent Opinions.) 


Street railways—Cape May churter—Summary action by municipal 
authorities—Notice.—1. The right to grant to a street railway company 
permission to construct its tracks and operate its road, in the streets of 
the city of Cape May, is vested by the city charter and other statutes, 
in the mayor and city council by ordinance, and without an ordinance 
conferring such right, the construction and operation of such a railway 
would be unlawful. 2. If sidings and turn-outs are provided for in the 
ordinance, then only such as are so provided for can be constructed, 
ani if none are provided for, none can be constructed, and any exten- 
sion of those provided for, or connection between them, would be illegal; 
and if the manner of construction be substantially changed, then the 





aie a. wi 





very 
, it ap- 
‘iously 

Com- 
nloyed 
s em- 


of his 


e use 
siness, 
1 sold, 
Irpose 
or re- 
pinion 


e im- 
tatute 
gran- 
yance 
0 per- 
me in 


V.C., 


‘itable 
of the 

judg- 
1 such 
usions 


icipal 
npany 
ets of 
itutes, 
nance 
vilway 
in. the 
ucted, 
>x ten- 
legal; 


n the 





MISCELLANY. 187 


railway company can be dealt with, as if no right of construction or 
operation had ever been granted at all, and the unlawful construction 
can be removed as an obstruction, without judicial intervention, by the 
summary action of the municipal authorities having the control and reg- 
ulation of the streets. 3. Where a street railway company has in good 
faith constructed its tracks, sidings and turn-outs upon a street, by vir- 
tue of an ordinance, under which it claims it had the right to construct 
in the manner adopted, and such construction was made without objec- 
tion by the municipal authorities, before an ordinance can be enacted 
which determines adversely the right of such construction on the part 
of the company, and provides for a summary removal of its tracks, turn- 
outs or sidings, notice must be given to the company, and an opportuni- 
ty for a hearing be afforded. Without such notice and opportunity for 
hearing before the enactment of the ordinance, the proceedings for its 
enactment and the ordinance will be adjudged invalid and set aside. 
The State, Cape May, Delaware Bay and Sewell’s Point R. Co, prose- 
cutor, v. City of Cape May et als., defendants. Opinion by Lippincott, 
J., April 1, 1896. Garrison, J., concurred. 
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LAWS OF 1896. paign funds and against social entertain- 
ments. ; 
As the Laws of 1896 are being printed, Chapter 178 may hardly be said to be of 
it becomes plain that the Legislature which | special interest to lawyers, because they do 
sat last winter passed few acts affecting the | not live by bread alone; but the act re- 
ptactice of law, or of-special concern to law- | quires that hereafter all bread sold in this 
yers. We have heretofore noted a few and | state-shail be sold by weight and the weight 
find in the sheets issued since our las: only | of loaves sold shall be specified by the «on- 
the following worthy of note: sumer. The act takes effect August 1 next- 
Chapter 158 repeals Chapter 162, laws of Chapter 185 is a revision of the corpora- 
1895, which abolished the inferior courts of | tion act and contains one hundred and 
Common Pleas, etc.; the act abolished hav- | eighteen sections. 1t is altogether the m. st 
ing been declared unconstitutional. important act, considering the interests in- 
Chapter 173 is of general interest, pro- | vulved, passed at the last session. We hare 
viding that any person who solicits from a | not had opportunity to discover all the 
candidate for any elective office any money | changes it makes. 
or other property, or who seeks to induce Chapter 190 repeals twenty acts concern- 
him to purchase tickets to any ball, picnic, | ing corporations, all which, with one excep- 
etc., shall be guilty of a misdemeanor. It | tion, have been enacted since 1880. 
is very carefully noted in the proviso, how- Chapter 192 is an act to regulate the con- 
ever, that the act shall not apply “toa re- | struction, operation and maintenance of 
quest for a contribution by an authorized | street railroads in this state and is an im- 
agent of the political party” which shall | portant measure. 
nominate him! This is drawing a pretty Chapter 202 is a supplement to the act 
fine distinction in favor of political cam- | concerning evidence and provides that on or 


















































188 THE NEW JERSEY LAW JOURNAL. 


before the trial of any action brought to re- 
-cover damages for injury to the person, the 
conrt mav,.on application of any party 
therein, direct an examination of the per 
son injured by a competent physician or 
surgeon. 

Chapter 210 amends sections 8 and 11 of 
the act to provile for the appointment of 
police justices in cities of the first class, 

Chapter 212 limits the time for bringing 
actions against sheriffs and other officers 
and their agents to two months in cases of 
attachment or execution. 


VICE-CHANCELLOR GREY. 





The Chancellor has appointed Martin 
Philip Grey, of Camden, a brother to the 
well-known counsellor, Mr. Samuel H. 
Grey, as the fifth Vice-Chancellor. This 
completes the number allowed by the 
statute, 

Mr. Grey has been practicing law since 
June, 1863, and his appointment appears to 
give entire satisfaction. He was sworn in 
on May 19, on the opening day of the May 
term, and at once took his seat on the bench. 
The following incident is said to have oc- 
curred and to have put all the Bar in a 
merry mood: 

luring the reference of cases by the 
Clancellor, Samuel H. Grey, the brother of 
the new Vice-Chancellor,.made a motion 
that a case be set down for argument. 

“Tl refer that case to Vice-Chancellor 
Grey,” promptly said Chancellor McGill. 

“Well—eh—you see, your Honor; ah— 
cannot this case be heard before your Hon- 
or at Jersey City some time in July?” 
stammered Lawyer Grey. 

A general smile passed over the faces of 
the many lawyers, in which the Chancellor 
and Vice-Chancellor Grey joined. Samuel 
H. Grey will not argue this particular case 
before Vice-Chancellor Grey. 


MAY TERM, COURT OF CHANCERY, 





The Court of Chancery convened for the 
May term, at Trenton, on May 19. 

Mr. Martin P. Grey took the fJoath as 
Vice-Chancellor. 








The appearance of the Chancell:-r and five 
Vice-Chancellors on the bench at the same 
time was a novel one. Only five desks are 
provided, and the new Vice-Chancellor was 
obliged to share Vice-Chancellor Reed’s 
desk. There was very little inconvenience 
felt, however, as the time during which the 
members of the court sit together is less 
than half an hour during the term. All the 
business that is transacted, at such times, is 
the calling of the list of causes, which sel- 
dom exceeds twenty in the Chancery list, 
and four in the Prerogative court. Until 
the last February term, it was usual for the 
court to read opinions, beginning with the 
Chancellor and proceeding with the Vice- 
Chancellors in the order of seniority; but 
now for two terms not an opinion has been 
read from the bench, and it is surmised that 
the court has tacitly resolved to abolish the 
custom of delivering orally their written 
opinions. 





KILLED BY THE GOVERNOR, 





Governor Griggs on Mav 12 filed with 
the State Librarian sixty-nine bills passed 
by the last Legislature, thereby preventing 
them from becoming laws. Memoranda 
filed with many of these bills indicate that 
the Governor has carried out the platform 
laid down in his inaugural address and that 
he considered most of the acts trivial and, a 
few of them, pernicious. Among those 
which failed were the Sharp History bill; 
that providing special colors for official! en- 
velopes at elections; the Senator Voorhees 
bill, providing that in damage suits lawyers 
should file with the clerk of the court the 
sealed written contract of the compensation 
they are to receive from the complainant 
the Coddington Anti-Cigarette bill, ete. 

Judging from the titles of the acts alone, 
we should judge the Governor was very 
generally right in his judgment, although 
we believe if there had been an early veto 
of the bill to give the public schools the 
“Modern Battles of Trenton,’ which con- 
sists simply of a review of the actions of the 
louby, and then a signing of the Sharp His. 
tory bill, the equities of the case would have 
been better conserved. The first-named 
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book has no busine-s in the public school 
libraries and the latter has every promise of 
being a remarkably interesting state history. 
But we presume the Governor was unwill- 
ing to have so much money go out in this 
one direction during the first year of his 
office. 





SWEARING IN V CE-CHANCEL- 
LORS 





The ceremony of swearing a Vice-Chan- 
cellor in New Jersey is very simple. Chan- 
cellor McGill usually receives him in his 
library and administers the oath there. Far 
different is the proceeding when a British 
Vice-Chancellor takes his oath of office. 
The appointee in England wears a full-bot- 
tomed wig and a gorgeous black silk gown 
trimmed with sable, and he is escorted be- 
fore the Lord Chancellor, who is seated on 
the famous woolsack placed before the 
throne in the House of Lords. The clerk 
of the court, also bewigged and begowned, 
reads uloud the commission signed by the 
Queen, and then the appointee kneels while 
he repeats the oath and kisses the Bible. 
The great seal of office used by every Chan- 
cellor from Wolsey downwards, is placed in 
his hand for a moment, and then the Lord 
Chancellor shakes hands with him, address- 
ing him by his new title. The law lords 
and members of the bar are then introduced 
and the proceedings end.— Exchange. 





SPECIFICAT'‘ONS OF DEFENSE, 





In the Cumberland Circuit court in the 
case of Dodge ads. Hawkins, certain specifi- 
cations of defense have been filed by an “at- 
torney pro se,”’ which illustrate how a man 
residing in another state, who proposes to 
act as his own lawyer, may be somewhat en- 
tangled in the meaning of the usual com- 
mon counts of the declaration and of subse- 
quent technical papers used in this state. 

The defendant had guaranteed the pay- 
ment of a bill of goods, which a relative of 
his had purchased of the plaintiff. The rel- 
ative failing to pay for the goods, action 
was brought against the defendant on his 
guarantee. A real estate agent drew up an 
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affidavit of merits and an attorney prepared 

his plea of the general issue. The plaintiff 
called for specifications of defense. The 
defendant living in Vineland, Cumberland 

county, and the plaintiff in Pennsylvania, 

the venue was, of course, laid at Bridgeton, 

the county seat. 

The “specifications” were as follows: 
“To Messrs. A. & B., attorneys of plaintiff: 

**My defense is as follows: I do not know 
any such person as Edward R. Hawkins; never 
bought any goods or received any from him. I 
was not in or at Bridgeton on the twenty-sixth 
day of June, eighteen hundred and ninety- 
four; therefore could not have entered into 
any contract with E. R. Hawkins or any other 
person. I deny the charge of neglecting to or 
refusing to pay for any goods I ever had of any 
one. Have met all liabilities for goods pur- 
chased. Never contrived or intended to de- 
ceive or defraud anybody. I never requested 
E. R. Hawkins to sell goods to any one to be- 
charged to me. 

“T think when the time comes I shall be able 
to prove to the court that [am under no obli- 
gation to pay for goods that I never bought or- 
received. 

af ye Ae 
“ Attorney Pro Se.” 





HE WANTED AN INJUNCTION. 





An Atchison man recently caught three- 
different men kissing his wife, whereupon 
he went to a lawyer. 

“You have very good grounds for di- 
vorce,” the lawyer said. 

“I don’t want a divorce,” the citizen re- 
plied ; “I want to get out an injunction to- 
make them quit it!” 





PERSONAL NOTES. 





Mr. Justice Gummere has removed to- 
Newark. His address is No. 10 Hill street. 

Mayor E. A. Quayle, of Morristown, has 
been re-elected mayor by 100 majority, over- 
Eugene Carroll. 

Alon. A. A. Clark, of Somerville, ex-Con-. 
gressman, has been appointed and confirmed 
postmaster of Somerville. 

The May term of the Union Circuit court: 
was brought to a sudden termination May 
18 by the illness of Mr. Justice Van Syckel,. 
and the untried cases went over to the Oc- 
tober term. 
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Secretary of State Kelsey and wife sailed 
for Europe May 25. 

Mr. Richard V. Lindabury announces the 
removal of his law offices from Elizabeth to 
the Merchants’ Insurance Company Build- 
ing, No. 776 Broad street, Newark. 

Vice-Chancellor Bird closed his official 
term on Tuesday, April 7.. His Honor sat 
to hear motions in the morning, and re- 
turned in the afternoon for the purpose of 
settling the terras of some decrees to be ad- 
vised. The last argument heard was in the 
matter of the wili of McGuiggan, in the 
Prerogative court, on a question of costs. 
Only counsel interested were present. 





THE X-RAY. 





During the argument of a cause in the 
Supreme court at the last term, it appeared 
that plaintiff’s intestate had been killed by 
the precipitation on him of a large stone. 
This stone had been suspended by an iron 
chain to a bolt fastened in a wooden frame. 
The fall of the stone was occasioned by a 
flaw in that portion of the bolt inserted 
some inches in tne frame. Defendant earn- 
estly contended that he ought not to be held 
negligent in not discovering a flaw in a 
piece of iron covered up with wood, Plain- 
tift urged that the flaw could have been dis- 
covered by tapping the exposed portion of 
the bolt with a hammer. 

The Chief Justice: “Or it might have 
been found by the X-ray.” 

Justice D.: “That would be to charge 
the defendant with x-ray-ordinary care.” 

Notwithstanding, the argument pro- 


ceeded. 





LEGAL TEXT BOOKS 





The following new legal text books have . 


been added to the State Law Library at 
Trenton : 
Weeks on Attorneys. Second edition. 
Church on Habeas Corpus, Second edi- 


tion. 
Warville on Abstracts. Second edition. 


Thompson on Corporations. Volume 6. , 


Winthrop’s Military Law and Precedents’ 
Second edition. 





Greenleaf on Evidence. Dr. Lewis’ edi- 
tion. 

Shinn on Attachment and Garnishment, 

American Negligence Cases. Volume 2, 

High on Extraordinary Legal Remedies, 
Third edition. 

English Ruling Cases. Volume 7. 

Reid on Corporate Finance. Volumes 1, 2. 

Reno on Employers’ Liability Acts. 

Cox’s Manual of Trade-mark Cases. 


DISBARMENT. 





August F. Richter, of Camden, was dis- 
barred by the branch of the Supreme court, 
by rule made absolute on April 3 ult. 





A LAW YER’S LOVE-LETTER,., 





Come, Chloris, come and let me-haste 

To look into those pleading eyes, 

And blame thou not this arm that tries 
To circle that permissive waste. 


Come, enter an appearance ere 
Time files the statement of his claim, 
And execution for the same 

Do issue on thy golden hair. 


To me thy heart's estate assign ; 
If-thou produce no evidence 
And dost abandon thy defence, 
Then Order XIV. makes thee mine. 


Feme covert I will render thee 

Instead cf feme sole as thou art, 

And then thou shalt possess my heart, 
For mine and not pur auter vie. 


In truth I want thee to demise 
Thy heart on lease for life to me, 
And covenant that the lessee 

Will not assign until he dies. 


This writ of my attachment may 
Perchance endow my love with nerve, 
And she may on my rivals serve 

Notice to quit for Lady Day. 


If but I dared interrogate, 
Would she deliver a reply ? 
Reply, no doubt, but what if I 

Were told my nuisance to abate ? 


What is the use of putting trust 
In one whose autrefois acquit 
Is pleaded to the felony 

Of arson of my heart to dust ? 


Alas! that hope and black despair 
Like cross-remainders intertwine. 
The case 1s just upon the line; 


' What if at last the judges pair? 


—The Law Journal, London, 
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BOOK NOTICES. 





Tue Art or WinninG CASES OR MODERN 
Apvocacy. A practical treatise on prep- 
aration for trial and the conduct of cases 
in court. By Henry Hardwicke, member 
of the New York Bar.’ New York and 
Albany: Banks & Brothers, 1896, 


This volume was first issued in 1894 and 
is said to have had a large sale and to be 
still much sought after, especially by young 
attorneys. It is divided into eight chapters, 
as follows: Preparation for Trial; The 
Statement of the Case; Examination-in- 
Chief; Cross-examination of Witnesses; 
Re examination of Witnesses ; Forsenic and 
Popular Oratory ; The Address to the Court ; 
Suggestions to Young Lawyers. These con- 
stitute 532 pages and there is an appendix 
of nea ly 150 pages giving illustrations of 
legal oratory from Demosthenes to William 
M. Evarts Of necessity, there are liberal, 
and frequently long, quotations, and these 
put before the minds. of counsel who read 
the book the most pat things said by law- 
yers of eminence concerning the different 
subjects treated. 

We do not hesitate to say the book is a 
useful one, especially to young men. It 
contains many apothegms, some original 
with the author, which well deserve atten- 
tion. We are especially pleased with the 
chapter entitled “Suggestions to Young 
Lawyers,” which begins by saying: ‘‘ The 
first five years of the professional career of 
the lawyer will usnally determine his stand- 
ngat the Bar. If, after his admission to 
the Bar, a young lawyer fritters away his 
time, paying more attention to the pleasures 
of society and the business of the theatre 
and other fashionable follies than he does to 
the study of the law and to the business of 
his clients, which may be entrusted to his 
care, he can never hope to be successful in 
the true sense of the term.” Nothing can 
be more true. 


HAND-BOOK ON THE LAW OF BAILMENTs 
AND CaRRIERS. By William B. Hale. 
(The Hornbook series). West Publish- 
ing Co., St. Paul, Minn., 1896. 

In former issues of the JouRNAL we have 
spoken of this excellent series of text-books 
and commended it. The scope of the pres- 
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ent volume is broader than those works 
which treat of bailments generally. Deal- 
ing with the duties and obligations imposed 
by law without having been distinctly as- 
sumed by contract, it embraces many legal 


‘obligations, rights-and liabilities:arising out 


of the relations of persons and property, and 
the plan of the work includes a discussion 
of the law in general, after which the author 
divides the work into various sub-heads, 
viz.: Bailments for'the Sole Benefit of the 
Bailor; Bailments for the Bailee’s Sole 
Benefit; Bailments for Mutual Benefit— 
Pledge; Innkeepers; Carriers of Goods; 
Carriers of Passengers and Actions Against 
Carriers. 

As the book purports to be an accurate 
statement of the law of bailments, the plan 
adopted by the author in adhering closely to 
the language of the decisions will be appre- 
ciated by the. profession. The exhaustive 
citation of authorities and the valuable 
notes printed throughout the buok also add 
greatly to the practical value of the work. 
THE ATLANTIC REPORTER, volume 33, con- 

taining all the decisions of the Supreme 

Courts of Maine, New Hampshire, Ver- 

mont, Rhode Island, Connecticut and 

Pentsylvania; Court of Errors and Ap- 

peals and Court of Chan ery, and Supreme 

and Prerogative Courts of New Jersey: 

Court of Errors and Appeals and Court of 

Chancery of Delaware, and Court of Ap- 

als of Maryland. Permanent edition, 

reader 13, 1895—March 25, 1896. 

With table of Atlantic cases published in 

vols. 65 Connecticut Reports; 9 Hous- 

ton’s (Delaware) Reports; 6 Delaware 

Chancery Reports; 87: Maine Reports; 

81 Maryland Reports ; 66 New Hamp- 

shire Reports; 169, 170 and J71 Penn- 

sylvania State Reports; 18 Rhode Island 

Reports; 67 Vermont Reports. A table 

of statutes construed is given in the index. 

St. Paul; West Publishing Co., 1896. 


This volume contains many important 
cases. The publishers have added to the 
usefulness of this series of reports by adding 
a blue label on the back of the volume. The 
label shows what volumes of the state re- 
ports were issued since the last volume of 
the Atlantic reporter was published, and re- 
fers to a table of cases printed on colored 
paper in the back of the volume. 

This series of reports continues to be val- 
uable for the reason that as a rule, every 
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case is reported in full long befure the State 

reports are issned, 

THe NorTHEASTERN REPORTER, volume 
42, containing all the current decisions of 
the Supreme Courts of Massachusetts, 
Ohio, Illinois, Indiana, Appellate Court of 
Indiana, and the Court of Appeals of 
New York. Permanent edition, Decem- 
ber 13, 1895—March 13, 1896. With ta- 
ble of Northeastern cases published in 
Vols. 140 Indiana Reports; 11, 12  Indi- 
ana Appellate Court Reports; 146, 147 
New York Reports. A table of statutes 
construed is given in the index. St. 
Paul: West Publishing Co., 1896. 

The statement with regard to blue label 
and colored pages in the back of the book 
in reference to volume 33 of the Atlantic 
Reporter also applies to this volume of the 
Northeastern Reporter. 

Among the important cases in this vol- 
ume are several on questions of criminal 
law, and especially in regard to the con- 
duct of the trial, instructions to the jury, 
and judgments and sentence; also a large 


number of cases in reference to the law of | 


insurance, especially on questions relating 
to conditions, proof and payment of loss, 
actions on policy, and questions arising un- 
der the law of mutual benefit insurance. 
There are also numerous cases on questions 


right to open and close, instrnctions taking 

case from jury and on the verdict and _find- 

ings. 

Digest oF INSURANCE Cases, embracing 
all decisions of the United States Su- 
preme, Appellate and Circuit courts, and 
of the Appellate courts of the various 
states and foreign countries, in any man- 
ner affecting insurance companies, upon 
whatever plan their busiess may be con- 
ducted. Also references to annotations 
and to leading articles on insurance in 
law journals. Vol. VIII. For the year 
ending October 31, 1895. By John A. 
Finch, of the Indianapolis Bar. Indian- 
apolis and Kansas City: The Bowen- 
Merrill Co’, 1896. 

This is the eighth volume of this series of 











digests. This work is by no means a m 
index, but a digest stating the facts as 

as the conclusions of law, and stating th 
in such a manner that they convey th 
po'nts raised in the case clearly and com 
cisely. The book is well printed and 
head notes are in large clear type. 
volume is sub-divided under the heads | 
Accident Insurance, Fire Insurance, Assess 
ment Orders and Associations, Life Insur 
ance and Miscellaneous Cases. The incre 
in the size of the book shows at a glance the 
growth of the law on this subject and the 
large increase of cases in our courts. 


A TREATISE ON THE LAW OF GARNISH 
MENT, embracing substantive principl 
procedure and practice, and garnishme 
as a defense; also conflict of laws, an 
foreign and domestic exemption statu 


as affecting or affected by garnishment 


proceedings. Adapted to general 


By John R. Rood, West Publishing Coy 


St Paul, Minn., 1896, 


This is a very comprehensive work om 
The vol- 
| ume begins with a discussion as to the gem 
| eral nature of the remedy by garnishment 
| describing its scope and statutory construc 
| tion, and thereafter the author provides 


i ’ . | valuable and carefully prepared book 
of trial, an! expecially upon questions of | 


the law relating to garnishment. 


ready reference, in which all the impor 
decisions on the law of garnishment ha’ 
been so cited and referred to in the t 


| under the various chapters of the book th 


a ready key to the law is placed int 
hands of the busy practitioner. All t 
important authorities under any special su 
division can thus be found with ease, and 
the author has provided the work with 
unusually complete topical and analytie¢ 
index the volume will be of value to 
profession. The various subjects are w 
arranged and the book is divided intot 
ty chapters. A foot-note containing 
merous citations is found upon nearly e 


page. 
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